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ORDER
Service connection for small cell neuroendocrine carcinoma of the sinus, due to
herbicide agent exposure, is granted.

FINDINGS OF FACT
1. The Veteran died in July 2018; the appellant is the Veteran's surviving spouse,
who is substituted as the claimant to continue the pending appeal to completion.
2. Prior to death, the Veteran was diagnosed with small cell neuroendocrine
carcinoma of the maxillary sinus.
3. The Veteran had active service in the Republic of Vietnam, so exposure to
herbicide agents is presumed.
4. Small cell neuroendocrine carcinoma of the sinus is etiologically related to
herbicide agent exposure during service.
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CONCLUSION OF LAW
Resolving reasonable doubt in the Veteran's favor, the criteria for service
connection for small cell neuroendocrine carcinoma of the sinus, due to herbicide
agent exposure, have ,been met. 38 U.S.C. §§ 1110, 1112,5103, 5103A, 5107;
38 C.F.R. §§ 3.102,3.159,3.303,3.307,3.309.

REASONS AND BASES FOR FINDINGS AND CONCLUSION
The Veteran served on active duty from September 1969 to September 1972, and
from October 1972 to October 1975. The Veteran died in July 2018. The appellant
is the Veteran's surviving spouse, who has been substituted in this claim.
38 U.S.C. § 5121A.
The rating decision on appeal was issued in June 2018. In April 2019, the
appellant elected the modernized review system. 38 C.F.R. § 19.2(d). The Board
finds that the duties to notify and assist the appellant in this case have been
rendered moot by the grant of service connection for small cell neuroendocrine
carcinoma of the sinus, which is a full grant of the benefit sought on appeal.

1. Service Connection for Small Cell Neuroendocrine Carcinoma of the Sinus
The appellant asserts that service connection for small cell neuroendocrine
carcinoma of the sinus is warranted as due to the Veteran's herbicide agent
exposure during service. Specifically, the appellant contends that the small cell
neuroendocrine carcinoma of the sinus metastasized from the respiratory tract so is
entitled to service connection as presumptive of herbicide agent exposure. See
April 2019 Correspondence.
During his lifetime, the Veteran asserted that he was exposed to Agent Orange
during service in Vietnam, as he observed planes spraying Agent Orange and he
patrolled areas that were recently sprayed with Agent Orange. The Veteran
endorsed the development of sinus infections following exposure to herbicides in
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service, and continuing to have recurrent sinus infections after service separation.
See June 2018 VA examination report.
Under the relevant laws and regulations, service connection may be granted for a
disability resulting from disease or injury incurred in or aggravated by active
service. 38 U.S.C. § 1110; 38 C.F.R. § 3.303(a). Generally, service connection for
a disability requires evidence of: (1) the existence of a present disability; (2) inservice incurrence or aggravation of a disease or injury; and (3) a causal
relationship between the present disability and the disease or injury incurred in or
aggravated by service.
In order to establish presumptive service connection for a disease associated with
exposure to certain herbicide agents, unless there is affirmative evidence to
establish that a veteran was not exposed to any such agent during that service, the
Veteran must show the following: (1) that he served in the Republic of Vietnam
during the period beginning on January 9, 1962, and ending on May 7, 1975;
(2) that he suffered from a disease associated with exposure to certain herbicide
agents enumerated under 38 C.F.R. § 3.309(e); and (3) that the disease process
manifested to a degree of 10 percent or more within the specified time period
prescribed in section 3.307(a)(6)(ii). 38 U.S.C. § 1116; 38 C.F.R. §§ 3.307(a)(6),
3 .309(e). If a veteran was exposed to an herbicide agent during active service,
presumptive service connection is warranted for several medical conditions.
38 C.F.R. § 3.309(e).
"Service in the Republic of Vietnam" includes service in the waters offshore and
service in other locations if the conditions of service involved duty or visitation in
the Republic of Vietnam. 38 C.F.R. § 3.307(a)(6)(iii). In order to establish
qualifying "service in Vietnam," a veteran must demonstrate actual duty or
visitation in the Republic of Vietnam.
The following diseases are deemed associated with herbicide exposure under VA
law: AL amyloidosis, Chloracne or other acneform disease consistent with
chloracne, Type 2 diabetes (also known as Type IT diabetes mellitus or adult-onset
diabetes), Hodgkin's disease, Ischemic heart disease (including, but not limited to,
acute, subacute, and old myocardial infarction; atherosclerotic cardiovascular
3

IN THE APPEAL OF
Docket No. 190416-6037
IN THE CASE OF
ROBERT LIVINGSTONE

disease including coronary artery disease (including coronary spasm) and coronary
bypass surgery; and stable, unstable and Prinzmetal's angina), all chronic B-cell
leukemias (including, but not limited to, hairy-cell leukemia and chronic
lymphocytic leukemia), Multiple myeloma, Non-Hodgkin's lymphoma,
Parkinson's disease, early onset peripheral neuropathy, Porphyria cutanea tarda,
Prostate cancer, Respiratory cancers (cancer of the lung, bronchus, larynx, or
trachea), and Soft-tissue sarcoma (other than osteosarcoma, chondrosarcoma,
Kaposi's sarcoma, or mesothelioma). 38 C.F.R. § 3.309(e).
VA's Secretary has determined that a presumption of service connection based on
exposure to herbicides used in the Republic of Vietnam during the Vietnam era is
not warranted for any condition for which the Secretary has not specifically
detennined a presumption of service connection is warranted. See 68 Fed. Reg. 27,
630 (May 20, 2003).
Notwithstanding the foregoing presumption provisions for herbicide exposure, a
claimant is not precluded from establishing service connection with proof of direct
causation. Combee v. Brown, 34 F.3d 1039, 1042 (Fed. Cir. 1994); see also Ramey
v. Gober, 120 F.3d 1239, 1247-48 (Fed. Cir. 1997), aff'g Ramey v. Brown, 9 Vet.
App. 40 (1996); Brock v. Brown, 10 Vet. App. 155, 160-61 (1997).
Initially, the Board finds that, prior to passing, the Veteran had a diagnosis of small
cell neuroendocrine carcinoma of the sinus. See November 2017 private treatment
record, July 2018 Death Certificate.
The in-service exposure to herbicide agents is presumed based on foreign service
in the Republic of Vietnam. The service personnel records and DD Form 214
reflect that the Veteran had foreign service in the Republic of Vietnam and was a
recipient of the Vietnam Service Medal, the Vietnam Campaign Medal, the Purple
Heart Medal, and the Combat Infantryman Badge. Additionally, the record reflects
that VA previously granted service connection for diabetes mellitus due to
herbicide agent exposure. See October 2002 rating decision.
The Board finds the evidence of record is at least in equipoise as to the question of
whether small cell neuroendocrine carcinoma of the sinus is etiologically related to
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exposure to herbicide agents during service, that is, was incurred in or caused by
service. A November 2017 biopsy of a right nasal mass and right sinus mass
confirmed diagnosis of high-grade neuroendocrine carcinoma/small cell carcinoma
of the right maxillary sinus (also referred to as extrapulmonary small cell
carcinoma of the sinus), for which the Veteran underwent chemotherapy. See
November 2017, June 2018 private treatment records.
In a January 2018 statement, a physician assistant from Duke Cancer Institute
noted that the Veteran has a history of herbicide exposure during Vietnam service,
without any other known herbicide agent exposure. The diagnosis was widespread
metastatic disease with cancer spread to the Veteran's lymph nodes, liver, and sinus
cavities, to include small cell neuroendocrine carcinoma of the sinuses. The
physician assistant opined that it was likely that the Veteran's small cell
neuroendocrine carcinoma was the result of exposure to Agent Orange. The
physician assistant reasoned that the Veteran developed recurrent sinus infections
during service due to prolonged exposure to Agent Orange that continued after
service separation as a rationale for the opinion that the herbicide agent exposure
likely led to the development of metastatic small cell carcinoma. The physician
assistant further noted that small cell neuroendocrine carcinoma is treated like lung
cancer, and in this case the Veteran completed 2 cycles of Carboplatin and
Etoposide, agents used to treat lung cancer but used in his case for treatment of
small cell neuroendocrine carcinoma. The opinion also referenced a study
published in the International Journal of Epidemiology in 2014 that examined the
exposure of Korea and Vietnam veterans to Agent Orange indicates that all causes
of death were elevated with exposure to Agent Orange, including death from
multiple type of cancers including cancers of the lung, liver, larynx, bladder,
thyroid gland, and small intestine when rendering the opinion that it is as likely as
not that the Veteran's small cell neuroendocrine carcinoma was the result of Agent
Orange exposure. See January 2018 private treatment record.
The Veteran was provided a VA examination in June 2018. The VA examiner
opined that it was at least as likely as not that the small cell neuroendocrine
carcinoma was related to herbicide agent exposure during service. The VA
examiner explained that the Veteran served as an infantryman during tours in
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Vietnam and reported patrolling areas that were sprayed with the herbicide agent.
While nasal cancers are not listed on the cancers caused by Agent Orange,
respiratory cancers are, and there is case law allowing nasal cancers, primarily
squamous cell carcinomas, as proximately due to Agent Orange exposure. While
nasal cancers are rare, there have been Vietnam era veterans with the condition.
Risk factors are over 40, male, smoking, exposure to air pollution, and exposure to
certain chemicals including mustard gas, nickel, and chromium. Excessive alcohol
use is also a risk factor. The VA examiner noted that the Veteran did not smoke,
and the records do not show excessive alcohol use. The Veteran was male and was
over 40, and had confirmed exposure to Agent Orange. See June 2018 VA
examination report.
The examiner in June 2018 further noted that small cell cancer is primarily a lung
cancer, though it can have extrapulmonary involvement. Sometimes,
extrapulmonary small cell carcinoma never has a primary tumor identified. Small
cell carcinoma is a distinct clinicopathologic entity that usually arises in the lung
but can also originate in a wide range of extrapulmonary sites, though
extrapulmonary small cell carcinomas (ESCCs) are extremely rare. The
management of systemic disease with chemotherapy is patterned after the approach
used in small cell lung cancer and generally utilizes a combination of a platinum
compound and etoposide. This Veteran had 3 cycles of chemotherapy including
etoposide. Irinotecan is also another chemo medication that is used to treat lung
cancer. The examiner reasoned that, while the Veteran did not have a primary
cancer diagnosed in the true respiratory system, the type of cancer he had is most
often associated with lung cancer and is treated usually like lung cancer. The VA
examiner concluded that, since Agent Orange is known to cause respiratory
cancers and there is no absolute knowledge that this veteran doesn't have a primary
lung lesion, the current condition is at least as likely as not caused by Agent
Orange exposure. Id.
In January 2019 statement, Dr. Levin, who specializes in internal medicine and
oncology, noted that the Veteran had small cell neuroendocrine carcinoma that
metastasized to the lymph nodes, liver, brain, and maxillary sinus. Dr. Levin
reasoned that, given the widespread metastatic disease at diagnosis, the origin of
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the cells was not certain, and the fact that the biopsy was from the maxillary sinus
does not securely mean that this is the site of origin. Dr Levin considered the case
specific risk factors for developing cancer, including the Veteran's past history of
smoking, but assessed that it was difficult to blame smoking for the development
of the small cell lung cancer given the Veteran's remote history of smoking 40
years prior. Dr. Levin noted that small cell carcinoma can occur in many areas of
the body, but it is exceedingly rare anywhere outside the lungs. The tumor usually
occurs in the lungs and the extrapulmonary form, in all organs of the body outside
the lungs, accounts for only about four percent of all cases. Dr. Levin cited to
medical literature that indicates that small cell neuroendocrine carcinoma of the
paranasal sinuses is an extremely rare condition, and, when it occurs in the
maxillary sinus, it is even more rare. Dr. Levin opined that, considering the
widespread metastatic presentation and the variety of small cell carcinoma in other
locations, it is more likely than not that the site of origin was the lungs or
respiratory tract rather than the maxillary sinus. Maxillary sinus was likely a site
of metastases that was etiologically related to Agent Orange exposure. See January
2019 private treatment record.
Taken together, the opinions are highly probative as they considered the in-service
exposure to herbicide agents as well as other risk factors, such as the Veteran's age,
gender, and remote history of smoking, in light of the current diagnosis of small
cell neuroendocrine carcinoma of the sinuses. Additionally, they refer to medical
literature, which indicates that small cell carcinoma usually originates in the lungs
or respiratory tract and is exceedingly rare in other areas of the body, and
considered the widespread metastases of small cell carcinoma in this case; the use
of treatment for the small cell sinus cancer that is typically reserved for treating
small cell lung cancer; and the absence evidence showing that small cell cancer did
not originate in the respiratory tract, in support of the opinion that it is at least as
likely as not that the small cell neuroendocrine carcinoma of the sinuses, though
not a true respiratory cancer, metastasized from the respiratory tract and is
etiologically related to herbicide agent exposure.
In a December 2018 opinion, a VA examiner opined that it is less likely than not
that the squamous cell carcinoma of the maxillary sinus is consonant with (i.e.,
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inclusive of) the lung, bronchus, larynx, or trachea. The VA examiner explained
that the maxillary system is located posterior to the facial bones well superior to
the listed anatomical accepted portions of the respiratory tract. Further, the VA
examiner noted that the consensus of records including VA treatment records is that
the Veteran's primary site of origin of the tumor was the maxillary sinus and also
squamous cell derived rather than neuroendocrine, and there is no evidence of
carcinoid type tumor (neuroendocrine) in medical evidence of record. See
December 2018.
A review of the record reflects that the origin other Veteran's small cell
neuroendocrine carcinoma of the sinuses was not determined during his lifetime.
The treatment notes only indicate that the Veteran has small cell carcinoma of the
sinuses because that was the area biopsied; however, the determination of where
the small cell carcinoma originated, which also metastasized to the liver, lymph
nodes, and brain, was not reached. See November 2017, June 2018. The evidence
of record does not reflect that the Veteran's cancer of the sinuses was squamous
cell derived as opposed to small cell neuroendocrine carcinoma. A review of the
medical records, including the private treatment record, VA treatment records, and
the death certificate, consistently indicate that the Veteran had small cell
neuroendocrine carcinoma of the maxillary sinus. See November 2017, June 2018
private treatment records; May 2018 VA treatment record; July 2017 Death
Certificate. These very significant factual oversights, which result in materially
inaccurate factual assumptions, render the VA opinion of December 2018 afno
probative value. See Reonal v. Brown, 5 Vet. App. 458, 461 (1993) (holding that
the Board may reject a medical opinion based on an inaccurate factual basis).
Moreover, other competent and credible medical evidence of record indicates that
small cell carcinoma, though noted in the sinus, usually originates in the
respiratory system, and likely metastasized from the respiratory tract to other areas
of the body, in this case the maxillary sinus, as a direct result of herbicide agent
exposure during service.
Based on the forgoing, the Board has resolved reasonable doubt in the appellant's
favor to find that the small cell neuroendocrine carcinoma of the sinus is
etiologically related to service, to include herbicide agent exposure during service
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in Vietnam; therefore, service connection for small cell neuroendocrine carcinoma
of the sinus is warranted on a direct basis as due to herbicide agent exposure in
service. 38 U.S.C. § 1110; 38 C.ER. § 3.303(d). As service connection is being
granted on a direct basis, other theories of service connection have been rendered
moot, leaving no question of law or fact for the Board to decide. See 38 U.S.C.
§ 7104.

J.PARKER
Veterans Law Judge
Board of Veterans' Appeals
Attorney for the Board
S. Moore
The Board:S decision in this case is binding only with re~pect to the instant matter
decided. This decision is 1101 precedential, and does not establish VA policies or
interpretations of general applicabdity. 38 CFR. § 20.1303.
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