Submission of Documents to
Department Of Veterans Affairs
Board Of Veterans Appeals
Litigation & Support Division
P.O. Box 27063
Washington, D.C 20038

FAX: (844) 678-8979 or (202) 6324628
Veteran:

VSC: VBA PHOE345

Donald

C-File or SSN:

Street Address:
City, State, Zip:

Date:

ATTN: BVA Litigation & Support Team

11/12/2019
Gordon A. Graham

From:

Title:

Exclusive

NonattorneyPractitioner

Address
City, State

Contact

VA #39029

Requested
POA Code E1P

14910 125* Street KP North

Gig Harbor, WA 98329

Tel: (253)-313- 5377

Fax (253) 590-0265

Email: gagraham51@gmail.com

Type of Document Submitted:
0
O
O
O

O
O

U

Request for Board Hearing at VA Central Office in D.C.
Request for Advancement of the Docket (Rule 900)
Request for Copy of Hearing Transcript
Submission of New and Relevant Evidence associated with the instant Appeal
VAF 10182 NOTICE OF DISAGREEMENT (BVA Review)
Motion for Reconsideration (MFR)
Other Submission of evidence subsequent to BVA videoconference before VU
Michael Lane at the Phoenix Regional Office 11/08/2019.

Number of Pages Submitted (NOT including this

cover

sheet):

Nineteen (19) pages.

VA Directive 6609, NOVEMBER 9, 2007: NOTICEI Access to Veterans records is limited to Authorized Personnel
Only. Information may not be disclosed unless permittedpursuant to 38 CFR 1.500-1.599. The Privacy Act
contains provisions for criminal penalties for knowingly and willingly disclosing information from the RIe unless
properly author

NOD
INC

Gordon A. Graham #39029
14910 125th St. NW
Gig Harbor, WA 98329
(253) 313-5377

Dept. Of Veterans Affairs
Board of Veterans Appeals
Litigation and Support Group

11/08/2019

P.O. Box 27063
Washington DC 20038

Attn: VLJ Michael Lane
Re:

, Donald

Submission of New Evidence

Per BVA pre-hearing colloquy before VLJ Michaael Lane on November 6th, 2019,

appellant, through counsel, now submits

evidence
needed to support entitlement to Special Monthly Compensation at the (r) (2)
rate.
his
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amended

brief and

new

In addition, Mr.

hereby waives

proceedings. Please adjudicate

his

de

his

right to

novo

feasible.

Respectfully submitted,

Gordon A. Graham VA #39029 POA E1P
Counsel for appellant
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a

90-day stay in the appeal

appeal at the earliest date

ASKNOD
INC

Gordon A. Graham #39029
14910 125th St. NW
Gig Harbor, WA 98329
(253) 313-5377

11/06/2019

Dept. Of Veterans Affairs
Board of Veterans Appeals
Litigation and Support Group
P.O. Box 27063
Washington DC 20038
Re:

, Donald

Amended

Brief for VAF 10182

Appellant, through counsel, wishes to rebut the findings of fact and conclusions
of law in the Statement of the Case dated 2/19/2019.

The Secretary, on pages 22- 23 of the aforementioned
unequivocally states:

SOC, clearly and

"VA medical Center treatment also showed vou were in need of higher level of
care as your symptoms deemed you could no longer attend Adult Daycare in May
2017. Your private physician noted iou would be institutionalized if it were
not for pour spouse. You physician noted your condition was progressiveand

incurable and would continue to worsen." (Emphasis added)
Page
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Paragraph

six on

page 23 explicitly explains the denial rationale:

"The evidence of record shows you are in need of aid and attendanceand the
assistanceyou need is provided by your spouse. You noted vour scouse is
regularls supervised bv vour phs sicians and licensed health care
professionals. However, the evidence does not show an ongoing need for skilled
opined that without aid and attendanceyou
personal care. Although Dr.
would have to be institutionalized, the medical evidence does not show you meet
the criteria for entitlement to SMC R2 as the need for higher level of care is not
shown. The medical evidence does not show an ongoing need for skilled personal
care, and that in the absence of such care, you would require hospitalization,
nursing home care, or other residential institutional care."

Legal Standard of Review

Congress clearly and unambiguously created two_ tiers of aid and attendance
(excluding A&A for pension/NSC). One important proviso clearly and
unmistakably delineates the two. §3.352(a) specifically states that "It is only
necessary that the evidence establish that the veteran is so helpless as to need
regular aid and attendance, not that there be a constant need."

38 CFR §3.350 (h) also explains the compensation entitlement when

aid and attendance

(as

"regular"

opposed to the higher level) is awarded for maximum

i.e. SMC at the (o) rate. The entire criteria for this
entitlement is covered in 38 CFR §3.352(a). The requirements are identical to the
criteria awarding aid and attendance of another under SMC at the (I) rate. See
38 CFR §3.350(b)(3). See also 38 USC §1114(I)

compensation

cases-
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and
"permanently housebound" has two (2) subsections. Subsection (b), entitled
§3.352(b) discusses the basic criteria for the high_er level aid and attendance
allowance. This subsection specifies the three preliminary criteria that must be
met in order to be awarded the higher level of aid and attendance as opposed
to the "regular" level.

38 CFR §3.352 Criteria for determining need for aid and attendance

Specifically, The Secretary requires the following:

(1) A veteran is entitled to the higher level aid and attendanceallowance
authorized by § 3.350(h) in lieu of the regular aid and attendanceallowance when
all of the following conditions are met:
(i) The veteran is entitled to the compensationauthorized under 38 U.S.C. 1114(o),
or the maximum rate of compensationauthorized under 38 U.S.C. 1114(p).

(ii) The

veteran meets the requirementsfor entitlement to the regular aid and

attendanceallowance in paragraph (a) of this section.

(iii) The veteran

needs a "higher level of care" (as defined in paragraph(b)(3) of

this section) than is required to establishentitlement to the regular aid and
attendanceallowance, and in the absence of the provision of such higher level
of care the veteran would require hospitalization, nursinghome care, or other
residential institutional care. (38 CFR §3.352(b)(1) 2019). (emphasisadded)

Further, the Secretary illuminates the requirement for the "highg level of aid and
attendance" (as opposed to the re u_lar level of aid and attendance) in
subsection §3.352(b)(3):

(3) Need for

a

higher level of care shall be considered to

be need for personal

health-care servicesprovided on a daily basis in the veteran'shome by a person
who is licensed to provide such services or who provides such servicesunder the
Page
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regular supervision of a licensed health-careprofessional. Personalhealth-care
servicesinclude (but are not limited to) such services as physical therapy,
administration of injections, placement of indwelling catheters,and the changing
of sterile dressings, or like functions which require professional health-care
training or the regular supervision of a trained health-careprofessional to perform.
A licensed health-careprofessional includes (but is not limited to) a doctor of
medicine or osteopathy, a registered nurse, a licensed practical nurse, or a physical
therapist licensed to practice by a State or political subdivision thereof.

composed a letter for the Board
treating neurologist, Dr.
on 7/14/2019. His medical observations merely mirror what he has been saying
for over seven years. His diagnoses are unequivocal in several important findings
of fact which are indisputable. See also Exhibit A
Mr.

1)The

appellant is currently regularly visited by

at least once

a nurse

as

part of palliative

care

per month.

and Nurse
The appellant is under the regular care of Dr.
in the care and
on an ongoing basis and both supervise Mrs.
medication of her husband. Recently, appellant's wife switched to
Home Care and Hospice to prepare for his hospice needs as her husband
qualifies in all areas except one.

2)

The appellant would be hospitalized without the 24 hour per day
currently receives from his spouse and the visiting nurse.
3)

4)

The appellant is very seriously

ill

and

his

care

he

condition continues to decline.

as to be
s receiving "regular" aid and attendance
At the moment, Mr.
distinguished from the hicher level of aid and attendance described in
letter. Thus, it has been demonstrated
§3.352(b) as being required in Dr.
there is a constant need for the aid and attendance of another full time.
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Application

of McWhorter

The Secretary baldly concludes that appellant "does not show on ongoina
need for skilled personal care. and that in the absence of such care, you would
reguire hospitalization, nursina home care. or other residential institutional care."
This is the incorrect legal standard of review. In point of fact, Mr. Fargnoli's
symptoms match exactly the Secretary's specific requirements to qualify for
Special Monthly Compensation at the (r) (2) rate. To wit, appellant qualifies for
§3.352(b)(1) (i) as he is currently rated at SMC(o). Likewise, appellant meets the
criteria of (b) (1) (ii) as he is currently awarded SMC at the (I) rate under
§3.350(b)(2) (reoular aid and attendance of another). Lastly, he qualifies for
and the Secretary both agree, that in the
(b)(1)(iii) because, as Doctor
absence of the higher level of care currently afforded the appellant, he would,
of necessity, have to be institutionalized.

The 2/19/2019 Statement of the Case is unequivocal. The Secretary freely
concedes appellant is receiving "a higher level of care". Further, the Secretary
also concedes appellant, but for this higher level of care, would need to be
hospitalized. See McWhorter v. Derwinski,2 Vet. App. 133,136 (1991) ("Yet,
and the
[w]here [an] appellant has presented a legally plausible position
Secretary has failed to respond appropriately, the Court deems itself free to
assume
the points raised by [the] appellant, and ignored by [VA], to be
conceded."
.

.

.

.

.

.

The Secretary alleges appellant is not in need of a higher level of care but
concedes he needs constant aid and attendance. The appellant has, for many
years, and continues to receive currently, personal health care services on a
daily basis by his wife in their home under the regular supervision of a licensed
provides these services around the clock
health care professional. Mrs.
and is visited in-home at least once a month at a minimum. In addition, Mrs.
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also transports him to regularly scheduled appointments with his treating

neurologist.

While the VA doesn't subscribe to the treating physician rule and grant more
probative weight to the private physician's medical findings of fact, in the
instant case there is no material dispute about the appellant's circumstances.
He receives daily cognitive and physical therapy under the supervisionof not
one, but two different doctors. At least once a week he is transported to the
local swimming pool for several hours of supervised aquatic physical therapy.
Short of the intense 24-hour-a-day care he has received since his heart attack
with anoxic brain encephalopathy, he would have been hospitalized or
institutionalized 8 years ago.

Based on the proper legal standard of review, and giving the Veteran the
benefit of the doubt, appellant is entitled to Special Monthly Compensation at
the (r) (2) rate. See AB v. Brown, 6 Vet. App. 35 (1993) (applicable law mandates
that when a veteran seeks an original or increased rating, it will generally be
presumed that the maximum benefit allowed by law and regulation is sought,
and it follows that such a claim remains in controversy where less than the
maximum benefit available is awarded.) See also §3.103(a) ("[i]t is the
obligation of VA to assist a claimant in developing the facts pertinent to the
claim and to render a decision which grants every benefit that can be
supported in law while protecting the interests of the Government."

Counsel invites Chevron deference in this appeal as the Secretary's very own
promulgated regulations and requirements are met in every respect. See
Chevron U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837
(1984). Nowhere in the four corners of the Statement of the Case can appellant
find any medical evidence or a medical professional's opinion that rebuts any
of these criteria. See Colvin v. Derwinski, Vet. App. 171 (1991) (holding that the
Board may only consider independent medical evidence and may not
substitute its own medical opinion). See also Manio v. Derwinski, Vet.App. 140,
145-46 (1991); Stefl v. Nicholson, 21 Vet. App. 120, 124 (2007). In point of fact, the
1

1
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SOC contains nothing more than conjecture and conclusions. See NievesRodriguez v. Peake, 22 Vet. App. 295 (2008) ) (stating that a medical

examination report must contain not only clear conclusions with supporting
data, but also a reasoned medical explanation connecting the two).

While the Court does not give undue deference to the treating physician rule,
per se, they are allowed to take judicial note of this fact when making a
decision on weighing the significance to attach to the evidence. See White v.
Principi, 243 F.3d 1378 (Fed. Cir. 2001); Van Slack v. Brown, 5 Vet. App. 499, 502
(1993); and Chisem v. Brown, 4 Vet. App. 169 (1993) (noting that there is no
"treating physician rule" requiring the Board to give additional evidentiary weight
to opinions of doctors who have evaluated or treated the Veteran over time,
but it is permissiblefor the Board to bear this length of treatment in mind when
considering just how familiar with the Veteran's condition the clinician may be).

has been appellant's sole neurologist since his anoxic brain
was the physical therapist of record from 2011
injury in 2011. Nurse
to 2016 and again through 2018 after appellant was deemed too disruptive to
Home Care and
attend his adult day care until the transition over to
Hospice' Advanced Illness Resources (AIR) Program (this spring (2019).
Dr.

was
has provided appellant's wife a letter stating Mrs.
personally trained by her in physical and cognitive therapy in 2011 at the outset
suffered his present injuries. She still retains that training and
when Mr.

Nurse

and has been continuously supervised by competent medical
personnel ever since. Counsel can find no regulation that requires a new
certification each time appellant changes the supplier of home health care
supervision and services. Counsel is even more mystified as to how reasonable
minds can conclude he doesn't need continuous, supervised medical care. See
Exhibit B.

certification
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Further, Mrs.

submits bills today from certified caregiver

showing supplemental personalized healthcare

to permit her to go shopping, to

church and attend to household errands. If the Trier of Fact still is in doubt,
appellant's wife can submit further proof of same. See Exhibit C.

'scurrent medical posture, as described by the medical
Home Care and Hospice, is "watchful waiting". In the
professionalsat
the
will commence
event appellant's appetite begins to decline,
Hospice program. When this occurs, the level of personal home health care
services will vastly expand to comprehend the added needs associated with
dying.
Mr.

Currently, in addition to the personal home health care services rendered by
Adult Daycare (
Mr.
i'sspouse, he is now attending
St, Phoenix, AZ 85016) five days a week from 9 AM to 3 PM with a daily emphasis
and others there are supervisedat all times by
on cognitive therapy. Mr.
a RegisteredNurse and other licenced healthcare workers under the nurse's
immediate supervision.

appellant currently meets all established criteria required by the
Secretary's own regulations to qualify for Special Monthly Compensation at the
(r) (2) rate. (Chevron supra) In point of fact, appellant has clearly met these
requirements since the professionaltraining of his wife in 2011. Were there any
doubt, the additional finding of fact of loss of use of his lower extremities
completed the requirementsfor entitlement (SMC (o).
In sum,

SMC doesn't require the filing of a formal claim. It is due and owing at the time
medical evidence unequivocally shows entitlement. That certain date was the
finding of fact that appellant had lost the use of his lower extremities and was
awarded SMC at the (o) rate on 3/23/2016. See Bradley v. Peake, 22 Vet. App.
280 (2008); see also Buie v. Shinseki, 24 Vet.App. 242 (2011).
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ApplÎCafÎOn Of Comer

v.

Peake

Sadly, appellant's wife sought legal representation from the Vietnam Veterans
of America (VVA), a Veterans Service Organization untrained in the legal arena.
The VSO filed the claim as one for SMC at the (t) rate based on the incorrect
anoxic brain encephalopathy more nearly
assumption Mr.
approximated traumatic brain injury (TBI). By operation of law, Mr.
could never qualify under this subsection as he served prior to September 11th,
2001. (See Comer v. Peake, 552 F. 3d 1362, 1367 (Fed. Cir 2009) ("Although we
have held that the duty to construe a veteran's filings sympathetically does not
necessarily apply when a veteran is represented by an attorney, the assistance
provided by the DAV aide is not the equivalent of legal representation." Thus it
can be said appellant was in a pro se posture at the time of his filing for SMC (t).
As such, the duty to sympathetically develop the claim never occurred. See
Moody v. Principi, 360 F.3d 1306, 1310 (Fed.Cir.2004). The compensation rate for
SMC (t) is identical to SMC (r) (2). An error in legal semantics has provoked the
current appeal. Mr. Fargnoli,through his fiduciary wife, has always averred he
to the SMC (t) rate.
was entitled to compensation at the (r)(2) rate-identical

Lastly, counsel would ask the trier of fact to consider the following. The Secretary
concedes appellant would, but for the aid and attendance of his wife, have to
be institutionalized due to his condition. The Secretary concedes this important
finding of fact. Nevertheless, were he institutionalized he would s_M require the
personal health care services of another on a daily basis by a person who is
licensed to provide such services. That his spouse is trained to do so, and
actually performs these selfsame services on a daily basis renders the essence of
Secretary's very argument inapposite. It is inconceivable that the appellant
would merely sit all day in his wheelchair whilst exercising or doing crossword
puzzles. He is incapable of self-actualization of any physical or cognitive
therapy without a higher level of aid and assistance of another who is trained in
these medical arts. Absent these daily services, his condition would progress and

atrophy

even

more

rapidly than

it

is

currently.
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Giving the Veteran the benefit of the doubt, SMC (r)(2) is for application. See
§3.102; See also Gilbert v. Derwinski, Vet. App. 49, 56-57 (1990). Certainly, the
appellant, or, in the instant case, the appellant's spouse, bears the burden of
proof showing he is entitled to the aforementioned higher level of
compensation.
1

relative equipoise, the appellant should
prevail by operation of law. Appellant is unable to discern any medical opinion
authored by a VA medical professional to date that rebuts the evidence of
record in the electronic claims file.

As the evidence for and against

is

in

Resgectfull,ysubmined,
Gordon A. Graham VA #39029 POA E1P
Counsel for appellant

Attached:
Exhibit A: Dr.
Letter from
personalized home health
Exhibit

Letter (duplicate in VBMS electronic record)

B:

Exhibit C: 2019 bills from

care

, FNPC attesting to certification to perform
(physical and cognitive therapy).
certified caregiver for home health

care(two pages).
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Exhibit
A
, attending

Dr.

Neurologist, on Appellant's condition
7/14/2019

Duplicate may exist in VBMS

i

;

if

t

aug

c

Assistant Professor

of Neurology

University of Arizona

July

21"

CENTURY NEUROL

A division of Xenoscience
2601 North Third Street Suite 125 Phoenix Arizona 85004
(602) 265-6500 fax (602) 265-6586

14, 2019

MEDICAL OPINION

:

ACCT

01/20/46

:

FARGNOLI, Donald

:

RE
DOB

12532

To whom it may concern:

Mr. Fargnoli has been under my care since 2012 for anoxic encephalopathy, post-anoxic Alzheimer's disease,
These
myocionus.
parkinsonism, compulsive speech and movements resulting from frontal lobe injury, and noctunal
visited by a
conditions independentlyand combined make it clear that he is very seriously ill. Note that he is regularly
would be hospitalized
nurse as part of palliative care at least once per month. Because of the complexity of his care, he
provision of such
without the 24 hours per day, 7 days per week carehe currently receives. And in the absence of the
institutional care.
higher level of care, this veteran would require hospitalization,nursing home carem or other residential
Sincerely,

Stephen S. Flitman,

M.D.

7 \4 19

Exhibit
B
Letter from

attesting to certification to perform
personalized home health care
(physical and cognitive therapy)
under the supervision of a licensed
provider dated
healthcare
10/03/2019

Valley Physical Me

.

Date: 03 Oct 2019

Regarding:

To whom it may concern,
, was under my care in 2011 with Anoxic Brain Injury. His
My patient, Donald
wife performedpersonal healthcare services on a daily basis that included physical and
cognitivetherapy after family training was completed with therapies.

If you have any questions please do not hesitate to contact me.

Exhibit
C
2019 bills from

Certified

and Licensed

Healthcare

Home

Provider

(Two Pages)

Deborah King
Cerdfied Caregiver & NursingAssistant
602448-1078
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