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 Re:  

Addendum to VA Form 9 

 

 

New and Material Evidence  

Submittal to Accompany VA Form 9 

 

 
     Appellant, through counsel, timely filed his VA Form 9 on March 10, 2020. 

Appellant chose the no hearing option but declared he would submit new and 

material evidence to support his substantive appeal to the Board of Veterans 

Appeals. He now summits this probative evidence under §3.156(a)  

 

     Appellant now offers new supportive, pictorial, legal and medical arguments 

to prove his contentions as well. It appears a critical map was never submitted 

by prior Marine Corps League legal counsel for appellant which could 

substantiate his contentions. A VA Form 21-4138 dated 2/28/2019 and stored in  
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VBMS on 3/03 describes the submittal of this map but it is nowhere to be found in 

the evidence of record.    

 

    The Secretary has conceded appellant was stationed at Takhli Royal Thai Air 

Force Base (RTAFB) (now Nakon Sawan Airport) Changwat Nakon Sawan, 

Thailand from October 1967 to December 1968. Based on this, the Secretary will 

concede exposure to herbicides if appellant’s duties included duty in or on the 

perimeter of the airfields.  

 

     Appellant has previously provided lay testimony of his duties as an aircraft 

structural repairman. See DD 214 AFSC 53450. His duties involved repairing 

battle-damaged aircraft which were not allowed to be stored adjacent to 

operable aircraft due to leaking petroleum products. A previously mentioned 

period map of the airfield was never associated with the claims file that 

identified the areas he worked in on the base and the proximity to the perimeter 

fence. Mr. now supplies that missing map as new and material evidence 

and  indicates three areas which would unarguably be considered areas of  

application of the tactical herbicides employed on the perimeter. See Exhibit A 

 

     Mr. ’s testimony is considered credible. He is also competent to testify 

as to that which comes to him via his five senses. See Layno v. Brown, 6 Vet. 

App. 465, 470 (1994) (holding that “a Veteran is competent to report on that of 

which he or she has personal knowledge”). Even if a layperson is not competent 

to diagnose or determine the cause of a particular condition, lay evidence is still 

competent to establish the occurrence of observable events and medical 

symptoms. Davidson v. Shinseki, 581 F.3d 1313, 1316 (Fed. Cir. 2009). Appellant 

worked in one general area at Takhli RTAFB for over a year. His work day began 

at 7 A.M. and ended at 4:30 P.M. He took cigarette breaks approximately five to 

six times a day along the east side of the base adjacent to the runway as work  
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permitted. This can only be defined as “in or on the perimeter area”.  During 

these breaks, he and his fellow airmen often leaned against the fence or 

squatted down as there was no place to sit. The evidence is presumed credible 

for the purposes of reopening a claim, unless it is inherently false or untrue or, if it 

is in the nature of a statement or other assertion, it is beyond the competence of 

the person making the assertion. Justus v. Principi, 3 Vet. App. 510 (1992). 

 

      Appellant has credibly testified that he attended squadron parties 

immediately adjacent to the perimeter of the northwest side of the airbase in 

the bomb dump area. Appellant cannot say with any degree of certainty that 

he was in or on the perimeter but was certainly immediately adjacent to it within  

30 or 40 feet on the perimeter road. See Exhibit B. 

 

       In the same vein, appellant has described playing softball on the ballfield 

located in the southwest area of the base along the perimeter as identified on 

the supplied map. He has credibly testified that he often retrieved errant balls 

that were hit onto or in the perimeter area while playing baseball in the 

evenings after work.  

 

     None of his testimony regarding his work and play in the described perimeter 

areas is inherently incredible. In point of fact, it is necessary to understand that 

the air force bases in Thailand were only large enough to accommodate a 

10,000 foot runway and support structures to service aircraft and house the 

personnel. As land was at a premium and appropriated from the civilian 

populace to build the air bases, they necessarily only occupied the smallest 

footprint possible. 
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     The Secretary has queried the Joint Service Center for the Research of 

Records (JSCRR) regarding the presumptive practices of Pan American World 

Airways commercial aircraft and their routes to and from the United States to 

Thailand. As a fellow Air Force Veteran who served two tours at Udorn RTAFB,  

Udon Thani, Thailand, this representative can confirm the routine routes PanAm 

employed. However, the degree of exposure during any stop at Tan Son Nhut 

Air Base, Saigon Republic of Vietnam (RVN) would have been minimal. The 

reason is elementary. Herbicides were neither used at Tan Son Nhut air base nor 

were spray aircraft stationed there on a regular basis. This is a matter of record. 

While exposure may be granted to servicemen who served in the RVN 

regardless of their base of assignment, the evidence is nonexistant that Mr. 

actually deplaned during a refueling stop in Vietnam and was exposed 

to any degree to an herbicide. As such, this risk factor of exposure is 

unsubstantiated and speculative. Appellant belatedly concedes as much.  

 

      Appellant has described sticky substances on tool boxes left outside all day 

in the area he worked in. He has described some of the aircraft he worked on as 

having a sticky substance on the fuselage with the aroma of  petroleum 

distillate. Appellant now freely concedes he has no training in chemistry and 

that it would be pure speculation to presume these substances were tactical 

herbicides or Agents Orange, Blue or White. While Agent Orange was mixed 1:1 

with whatever petroleum distillate products were readily available, appellant is 

not competent to opine with authority that any of the different chemicals he 

came in contact with in the perimeter areas were indeed an herbicide. 

Nevertheless, he has credibly testified that he regularly worked and played 

softball immediately on or in the perimeter areas and regularly took cigarette 

breaks or chased softballs that put him in the immediate areas of the perimeter 

on a daily basis. This requires no technical competence and his lay testimony is 

not inherently incredible.   

 

      The AQRS/JSCRR Formal Finding (VAF 21-0961) dated February 2, 2016 states 

that appellant “failed to show service as a dog handler, security police officer,  
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or to otherwise show service on the perimeter of the base as required for 

concession or exposure to herbicides in service as per M 21-1 IV.ii.1.H.5.b.” 

Appellant lacked qualified legal counsel to provide the correct evidence to 

substantiate his claim. He does so now.  

 

     In spite of his Air Force Specialty Code (AFSC) not being one specifically 

recognized as a occupation conceded by the Secretary, credible lay testimony 

is acceptable to rebut the presumption. In addition, the JSCRR can readily 

determine the contemporary configuration of Takhli RTAFB in 1967-68 and affirm 

the location of the trim pad’s proximity to the perimeter at the northeast end of 

the runway as shown on the submitted map. The JSCRR can also affirm that Air 

Force regulations forbid smoking around  aircraft. As the appellant’s AFSC 

specifically identifies him as a structural aircraft repairman, the presumptive 

takeaway is that he worked on or in the vicinity of aircraft daily. Appellant is 

likewise capable and credible in stating that he smoked during his tour of duty in 

1967-1968. Layno supra. 

 

      VA Manual M 21-1MR IV. ii.H.4.b states exposure to herbicides will be 

conceded “as shown by daily work duties, performance evaluation reports or 

other credible evidence.” Appellant contends his duties repairing battle-

damaged aircraft put him adjacent to the perimeter and during the course of 

his daily work duties there, he frequently took cigarette breaks in or on the 

perimeter adjacent to the trim pad. 

 

      Precedential case law has for years enunciated the requirement that a 

Veteran needs three things to successfully prove service connection if he 

cannot do so on a direct basis. See Shedden v. Principi, 381 F.3d 1163, 1167 

(Fed. Cir. 2004). Here, in the instant appeal, he must prove four. He can credibly 

testify to his daily presence in the perimeter area via his proximity to same and  
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the Air Force’s strict requirement to smoke a safe distance away from any 

aircraft. His AFSC clearly shows he worked on aircraft- more specifically battle-

damaged aircraft which required extensive structural repairs.   

 

     In addition to proving where his daily work duties transpired (and thus a risk of 

presumptive exposure to herbicides) appellant must show a current 

compensable disease identified in §3.309(e). The Secretary concedes medical 

records clearly show he suffers prostate cancer-one of the presumed diseases in 

§3.309(e). Lastly, appellant must supply a well-reasoned medical nexus with 

supportive rationale linking the exposure to his current disease. Shedden supra. 

 

     Towards that end, Mr.  now submits an Independent Medical Opinion 

authored by a subject matter expert in the field of oncology. Based on the 

presumption of appellant’s daily work duties, the subject matter expert- Board 

certified in medical oncology by the American Board of Internal Medicine- has 

opined that the prostate cancer is at least as likely as not due to his exposure to 

herbicides while serving in the United States Air Force and stationed in Thailand. 

Exhibit C.  

 

     Appellant avers the new and material evidence added to the appeal 

renders it in equipoise and asks for the time-honored pro-Veteran canon of 

statutory construction most recently espoused in Henderson v. Shinseki, 562 U.S. 

428,441 (2011) (“We have long applied the canon that provisions for benefits to 

members of the Armed Services are to be construed in the beneficiaries’ 

favor.”).  

 

The pro-Veteran canon instructs that provisions providing benefits to veterans 

should be liberally construed in the veterans’ favor, with any interpretative 

doubt resolved to their benefit. See, e.g., King v. St. Vincent’s Hosp., 502 U.S. 215, 

220 (1991).    
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     38 USC §1154(a) states: 

(a) 

The Secretary shall include in the regulations pertaining to service-
connection of disabilities (1) additional provisions in effect requiring that in 

each case where a veteran is seeking service-connection for any disability 
due consideration shall be given to the places, types, and circumstances of 

such veteran’s service as shown by such veteran’s service record, the official 

history of each organization in which such veteran served, such veteran’s 
medical records, and all pertinent medical and lay evidence, and (2) the 

provisions required by section 5 of the Veterans’ Dioxin and Radiation 
Exposure Compensation Standards Act (Public Law 98–542; 98 Stat. 2727). 

 
 

     Appellant asks for that which Congress granted by statute- the same due 

consideration of his service records, the circumstances of his work area’s 

proximity to the Takhli RTAFB perimeter and the probative lay testimony he has 

only now provided. See also Comer v. Peake, 552 F. 3d 1362, 1367 (Fed. Cir 2009)  

Although we have held that the duty to construe a veteran's filings 

sympathetically does not necessarily apply when a veteran is represented by an 

attorney, Andrews v. Nicholson, 421 F.3d at 1283, the assistance provided by the 

DAV aide is not the equivalent of legal representation. Mr. s 

representation by the Marine Corps League, while admirable, can never rise to 

the level of competent legal assistance. Mr.  only now, is able to 

understand what he lacked legally to be granted entitlement to his prostate 

cancer. 

 

 Respectfully submitted, 

 

______________________________________ 

Gordon A. Graham VA #39029 POA  E1P 

Counsel for Bryant, Harry R. Jr. 

Attachments: Exhibits A-VAF 21-4138;  B- map;  and C- Independent Medical 

Opinion with Curriculum Vitae. 
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