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INTRODUCTION
The records reflect that you are a Veteran of the Peacetime. You served in the Navy from August
28, 1978 to September 3, 1982. We received your request for a Higher Level Review on
September 22,2021. Based on a review of the evidence listed below, we have made the
following decision(s) on your claim.
Please note: The evidentiary record closed as of the date of notice of our prior decision. VA
received additional evidence after the record closed that was not considered as part of this
decision. If you would like VA to consider this evidence, you may submit a supplemental claim
at any time; however, VA must receive your application within one year of the date of notice of
this decision to preserve your right to receive the maximum possible benefit.

DECISION
The level of special monthly compensation is confirmed and continued at its current rate.

EVIDENCE
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VA Form 21-526 EZ: Application for Disability Compensation and Related Compensation
Benefits, August 23, 2018
VA Form 21-2680, Examination for Housebound Status or Permanent Need for Regular Aid
and Attendance, dated May 1,2018, received October 18, 2018
Spouse's Lay Statement, dated October 18, 2018, received October 18, 2018
Section (§) 5103 Notice Response, received October 18,2018
VAMC (Veterans Affairs Medical Center) treatment records, Houston VAMC, for the period
of January 08,2010 to September 10,2018, received October 23,2018
Notification Letter, dated October 30, 2018
Rating Decision, dated October 23,2018
VA Form 21-526EZ Application for Disability Compensation and Related Compensation
Benefits, November 7, 2018
VA Form 21-2680, Examination for Housebound Status or Permanent Need for Regular Aid
and Attendance Incomplete, received November 7,2018
Section (§) 5103 Notice Response, received November 7,2018
Notification Letter, Compensation Acknowledgement Letter, November 8, 2018
Notification Letter, Subsequent Development Letter, November 13,2018
VA Form 21-2680, Examination for Housebound Status or Permanent Need for Regular Aid
and Attendance, received November 18, 2018
Veteran's Correspondence, November 19,2018
VA Form 21-4138, Statement in Support of Claim, received November 19, 2018
VAMC (Veterans Affairs Medical Center) treatment records, Houston VAMC, for the period
of January 21,2019 to January 25,2019, dated January 25,2019
VA Form 21-526EZ Application for Disability Compensation and Related Compensation
Benefits, January 31,2019
VA Form 21-2680, Examination for Housebound Status or Permanent Need for Regular Aid
and Attendance, dated February 7,2019 and April 15, 2019, received February 7, 2019 and
April 29, 2019
Section (§) 5103 Notice Response, received February 13,2019
Aid and Attendance Worksheet, LHI, conducted on, March 3, 2019
Rating Decision, dated March 13, 2019
Notification Letter, dated March 15,2019
VA Form 10182, Notice of Disagreement, April 19, 2019
AMA Notification Letter, April 29, 2019
VAMC (Veterans Affairs Medical Center) treatment records" for the period of May 1,2019
to May 7, 2019, received May 22, 2019, and for the period of May 20, 2019 to May 31, 2019,
received June 12, 2019
VA Form 21-0820 Report of General Information, dated July 17, 2019
BVA Letter, September 10,2019
VAMC (Veterans Affairs Medical Center) treatment records, Houston VAMC, for the period
of October 31,2018 to October 10,2019, dated October 25,2019
VA Form 21-2680, Examination for Housebound Status or Permanent Need for Regular Aid
and Attendance, dated January 22,2020, received January 27,2020
VAMC (Veterans Affairs Medical Center) treatment records, for the period of, Houston
VAMC, for the period of January 22,2020 to January 25,2020, received January 27,2020
Physician's Statement in Support of Aid and Attendance, received January 27,2020
VAMC (Veterans Affairs Medical Center) treatment records, Houston VAMC, for the period
of October 28,2019 to February 13,2020, dated February 13,2020
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Board of Veterans Appeals Decision, dated February 24,2020
Rating Decision dated March 04, 2020
VA Form 20-0995 Supplemental Claim Application, received on August 16,2021
Standard 5103 Notice, received on August 19,2021
5103 Notice Acknowledgement, received on August 18,2021
Rating decision dated August 27,2021
VA Form 20-0996, Decision Review Request - Higher Level Review, received September
22,2021
HLR Informal Conference Worksheet, conducted September 28, 2021

REASONS FOR DECISION
Entitlement to special monthly compensation based on aid and attendance.
Entitlement to an additional payment of compensation is established when service-connected
impairment imposes a special level of disability. The current level of entitlement to special
monthly compensation is confirmed and continued based on the evidence reviewed. (38 CFR
3.350)
The Board found that the aid and attendance or housebound examination conducted on March 3,
2019 showed that you required aid and attendance due to diabetes, respiratory disability,
psychiatric disability, and peripheral neuropathy.
Service connection is in effect for a respiratory disability, to include chronic obstructive
pulmonary disease (COPD), asthma, and sleep apnea, rated as 100 percent from 9/30/2008,
psychiatric disorder rated as 100 percent disabling from 8/23/2018, sinusitis rated as 30 percent
disabling from 3/23/2007, allergic rhinitis rated as 30 percent disabling from 8116/2007, diabetes
mellitus rated as 20 percent disabling, peripheral neuropathy of the sciatic nerve of the left lower
extremity rated as 10 percent disabling peripheral neuropathy of the sciatic nerve of the right
lower extremity rated as 10 percent disabling, peripheral neuropathy of the femoral nerve of the
left lower extremity rated as 10 percent disabling, peripheral neuropathy of the femoral nerve of
the right lower extremity rated as 10 percent disabling from 2/12/2018, hepatic stenosis rated as
10 percent disabling from 5/30/2019, diabetic peripheral neuropathy of the left upper extremity
rated as 10 percent disabling, diabetic peripheral neuropathy of the right upper extremity rated as
10 percent disabling from 5/30/2019, pharyngitis rated as noncompensable from 3/23/2007, left
varicocele rated as noncompensable from 111612008, erectile dysfunction rated as
noncompensable from 511112018, and cortical cataract of the left eye rated as noncompensable
from 8/2112018.
Note: a 100 percent disability and a need for regular assistance with the activities of daily living
is required to meet requirements for entitlement to special monthly compensation based on Aid
and Attendance. However, the 100 percent can be a single SC disability or multiple SC
disabilities as the result of a single disease entity, such as Parkinson's disease or multiple
sclerosis. The 100 percent disability can be the sole factual basis for the need or it can be a
combination of need for aid and attendance due to the 100 percent disability and other SC

This is the criteria
for A&A
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continuation of
discussion about
what you need to
get A&A.

disabilities to qualify. The actual need for Aid & Attendance (A&A) must be wholly or partially
due to a service-connected (SC) disability evaluated as 100-percent disabling. This means that
we must have evidence the 100 percent condition has at least a small part in the need for aid and
attendance. (§3.352, §3.351(c)(3), 38 CFR 3.350)
Based on the Board's fmdings, entitlement to aid and attendance was granted from August 23,
2018 the day your neurocognitive disorder was rated 100 percent. However, VA decision dated
August 27,2021 determined entitlement was warranted from February 12,2018, the day of your
diabetes claim as the claim for aid and attendance was received within one year and the claim
was continuously prosecuted. (38 CFR 4.1, 38 CFR 3.400) 38 CFR 3.401a notes: (1) Except as
provided in §3.400(0)(2), the date of receipt of claim or date entitlement arose, whichever is
later. However, when an award of pension or compensation based on an original or supplemental
claim is effective for a period prior to the date of receipt of the claim, any additional pension or
compensation payable by reason of need for aid and attendance or housebound status shall also
be awarded for any part of the award's retroactive period for which entitlement to the additional
benefit is established.
Although only your respiratory disorder was 100 percent at this time, it is not clearly and
unmistakably erroneous that the decision of August 27, 2021 found that the respiratory disorder
and diabetes mellitus with residual complications excluding erectile dysfunction required the
regular aid and attendance with activities of daily living without consideration of the psychiatric
disorder rated as 100 percent disabling from 8/23/2018.
A clear and unmistakable error is a very specific and rare kind of error. It is the kind of error, of
fact or of law, that when called to the attention of later reviewers compels the conclusion, to
which reasonable minds could not differ, that the result would have been manifestly different but
for the error. If it is not absolutely clear that a different result would have ensued, the error
complained of cannot be clear and unmistakable. Generally, either the correct facts, as they were
known at the time, were not before VA, or the statutory and regulatory provisions extant at the
time were incorrectly applied.
Thus, entitlement to aid and attendance from February 12,2018 is continued. Please note, aid
and attendance is a greater benefit than housebound and cannot be granted and/or be a running
award simultaneously, thus in your case entitlement to aid and attendance has been afforded as it
is the greater benefit.
Additionally, any SC disabilities used to support the SMC L rate based upon the need for aid and
attendance are then disqualified from being used to support additional rates of SMC. Hence,
none of the disabilities discussed to support the aid and attendance from 2/12/2018, can be used
to support P-steps to include the single 100 percent disability used to grant the aid and
attendance.
A veteran entitled to SMC L through N 112 is entitled to the next higher intermediate rate of
SMC under the provisions of 38 CFR 3.350(t)(3) ifhelshe has an additional single disability, or a
combination of disabilities, that is independently ratable as 50 percent or more disabling. A
veteran who is entitled to SMC L thru N, is entitled to the next higher statutory rate under the
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provisions of 38 CFR 3.350(f)(4) if he/she has an additional single permanent disability that is
independently ratable as 100 percent disabling. NOTE: The 50% or 100% elevations must be
based on disabilities which are separate and distinct from the conditions establishing entitlement
to basic SMC L tbm N and intermediate rates. This means, that the disabilities used to grant
entitlement to SMC L for aid and attendance, cannot be used for entitlement to a P elevation. The
provisions of38 CFR 3.350(f)(3) or 38 CFR 3.350(f)(4), whichever is appropriate, can only be
applied once in a rating decision. Concurrent entitlement to SMC under both 38 CFR 3.350(f)(3)
and 38 CFR 3.350(f)(4) is prohibited.
Therefore, the additional full P-step elevation from August 23, 2018 for the additional single 100
percent evaluation assigned for you neurocognitive disorder is confirmed. There is no evidence
of separate disabilities that weren't used to support the grant of aid and attendance which would
allow for an earlier half step or full P-step elevation.
38 CFR 3.105,38 C.F.R. §3.102, 38 C.F.R. §4.3, 38 C.F.R. §3.1, 38 C.F.R. §3.350, 38 C.F.R.
§3.352, 38 C.F.R. §3.2501; 38 C.F.R. §3.156, 38 C.F.R. §3.155, §3.400, §3.2500

REFERENCES:
Title 38 of the Code of Federal Regulations, Pensions, Bonuses and Veterans' Relief contains the
regulations of the Department of Veterans Affairs which govern entitlement to all Veteran
benefits. For additional information regarding applicable laws and regulations, please consult
your local library, or visit us at our website, www.va.gov.

