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Entitlement to separate special monthly compensation (SMC) at the (1) rate based 
on the need for regular aid and attendance due to a neurocognitive disability alone 
effective February 12,2018, is granted. 

Entitlement to SMC at the (0) rate from February 12,2018, is granted. 

Entitlement to SMC at the (r)(I) rate from February 12,2018, is granted. 

FINDINGS OF FACT 

1. The Veteran is in receipt of SMC (1) based on the need for aid and attendance 
due to respiratory and diabetic disabilities effective February 12, 2018. 

2. The Veteran is entitled to a separate SMC (1) award based on the need for aid 
and attendance due to his neurocognitive disability alone effective February 12, 
2018. 

3. The Veteran is entitled to SMC (0) based on entitlement to two separate SMC (1) 
awards effective February 12, 2018. 

4. The Veteran is entitled to SMC (r)(I) based on entitlement to the maximum rate 
under subsection (0) and the need for regular aid and attendance effective February 
12,2018. 
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5. The Veteran has not been deemed to need personal healthcare services provided 
daily in his home by a licensed healthcare professional or someone under the 
regular supervision of a licensed healthcare professional. 

CONCLUSIONS OF LAW 

1. The criteria for entitlement to a second SMC (1) award as of February 12, 2018, 
are met. 38 U.S.C. § 1114 (1); 38 C.F.R. §§ 3.350 (b)(3), 3.352 (a). 

2. The criteria for entitlement to SMC (0) as of February 12,2018, are met. 38 
U.S.C. § 1114 (0); 38 C.F.R. §§ 3.350 (e)(l)(ii). 

3. The criteria for entitlement to SMC (r)(I) based on special aid as of February 
12,2018, are met. 38 U.S.C. § 1114(r)(I); 38 C.F.R. §§ 3.350 (h), 3.352 (b)(I). 

REASONS AND BASES FOR FINDINGS AND CONCLUSIONS 

The Veteran served on active duty from August 1978 to March 1982 and from 
March 1982 to September 1982. These matters are on appeal to the Board of 
Veterans' Appeals (Board) on direct review of a September 2021 higher-level 
review rating decision confmning and continuing the findings made in an August 
2021 rating decision. 

Based on the Board's review of the file, this appeal has involved significant 
confusion surrounding the amount ofSMC the Veteran is entitled to and the 
attempts to rectify the amount. The Veteran has made varying contentions of the 
SMC rates to which he is entitled based upon the Regional Office's (RO's) actions 
throughout the appeal. The Board will attempt to clarify any confusion and will 
include in its discussion only the procedural history and contentions that is relevant 
to the understanding of the issue on appeal. 
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At the outset, the Board notes that an additional appeal of the August and 
September 2021 rating decisions was filed in January 2022. Because it is 
duplicative of the October 2021 notice of disagreement currently on appeal, the 
appeal stream is no longer docketed at the Board. The Veteran and his 
representative will be further notified of this development in separate 
correspondence. 

1. Entitlement to a separate award of SMC (I) 

In a February 2020 decision, the Board granted entitlement to SMC based on the 
need for aid and attendance pursuant to 38 U.S.C. § 1114 (1) on account of physical 
and mental service-connected disabilities. 

In a March 2020 rating decision, the RO implemented the grant from August 23, 
2018. 

In an August 2021 rating decision, the RO revised the March 2020 rating decision 
upon a finding of clear and unmistakable error (CUE) and assigned an earlier 
effective date ofSMC (1) of February 23, 2018, as well as an evaluationof100 
percent for the Veteran's service-connected neurocognitive disability effective 
August 23, 2018. In that decision, the RO acknowledged that the Veteran needed 
aid and attendance solely due to his neurocognitive disorder, referencing a 
September 20 18 VA examination. 

In the September 2021 rating decision on appeal, the RO found it was not clearly 
and unmistakably erroneous that the respiratory disorder and diabetes with residual 
complications required the regular aid and attendance without consideration of the 
neurocognitive disorder as of February 12,2018. 

SMC is available when, as the result of service-connected disabilities, a veteran 
suffers additional hardships above and beyond those contemplated by VA's 
schedule for rating disabilities. See Breniser v. Shinseki, 25 Vet. App. 64, 68 (2011) 
(citing 38 U.S.C. § 1114 (k)-(s)). 
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Section 1114 (1) provides five distinct ways for a veteran to qualify for SMC (1): 
(1) anatomical loss or loss of use of both feet; (2) anatomical loss or loss of use of 
one hand and one foot; (3) blindness in both eyes with 5/200 visual acuity or less; 
( 4) being permanently bedridden; or (5) having "such significant disabilities as to 
be in need of regular aid and attendance. 38 U.S.C. § 1114 (1). It is the fifth factor 
that is relevant in this case. 

The Veteran is service connected for the following disabilities: CO PD (100 percent 
from September 30,2008); major neurocognitive impairment (100 percent from 
August 23,2018); sinusitis associated with COPD (30 percent from March 23, 
2007); allergic rhinitis associated with COPD (30 percent from August 16,2007); 
diabetes associated with COPD (20 percent from February 12,2018); peripheral 
neuropathy of the right lower extremity sciatic nerve associated with diabetes (10 
percent from February 12, 2018); peripheral neuropathy of the left lower extremity 
sciatic nerve (10 percent from February 12, 2018); peripheral neuropathy of the 
right lower extremity femoral nerve (10 percent from February 12, 2018); 
peripheral neuropathy of the left lower extremity femoral nerve (10 percent from 
February 12,2018); hepatic steatosis associated with diabetes (10 percent from 
May 30, 2019); peripheral neuropathy of the right upper extremity (10 percent 
from May 30, 2019); peripheral neuropathy of the left upper extremity (10 percent 
from May 30, 2019); pharyngitis associated with COPD (0 percent from March 23, 
2007); left varicocele (0 percent from January 16,2008); erectile dysfunction (0 
percent from May 11, 2018); and cortical cataract of the left eye associated with 
diabetes (0 percent from August 21, 2018). 

To be clear, there is no rating requirement for the determination of whether the 
Veteran's disabilities require him to need regular aid and attendance. Contrary to 
what is stated in previous rating decisions, there is no statutory or regulatory 
requirement that the service-connected disability resulting in the need for aid and 
attendance be rated as 100 percent disabling. The requirement of a disability rated 
totally disabling coupled with other service-connected disabilities independently 
rated 60 percent disabling that are separate and distinct applies to SMC based on 
statutory housebound status. 
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Should it be considered, the criteria for SMC based on statutory housebound status 
would likely be met. See 38 U.S.C. § 1114 (s); 38 C.F.R. § 3.350 (i). The Veteran 
would likely be eligible for SMC under 38 U. S. C. § 1114 (s) based on housebound 
status; however, entitlement to SMCunder 38 U.S.C. § 1114 (1) based on aid and 
attendance is a greater benefit than SMC based on housebound status. Compare 38 
U.S.C. § 1114 (1) (noting that monthly compensation for SMCbasedon aid 
attendance "shall be $3,327"); with 38 U.S.C. § 1114 (s) (noting that monthly 
compensation for SMC based on housebound" shall be $2,993"). 

As stated above, the Veteran has already been determined to need regular aid and 
attendance due to his mental and physical disabilities by the Board in February 
2020. In the August 2021 rating decision, theRO found that the Veteran's 
disabilities entitled him to SMC (1) as of February 12,2018, and that his 
neurocognitive impairment, on its own, entitled him to SMC (1). In the September 
2021 decision, it was found that the Veteran was entitled to SMC (1) based on his 
respiratory and diabetic disabilities separate and apart from his neurocognitive 
disorder (or, more accurately, that it was not CUE in the August 2021 decision, 
which revised the March 2020 decision based on CUE, to find as such). As these 
are favorable findings, the Board is bound by them in the absence of CUE. 38 
C.F.R. § 3.104 (c). 

Having found that his respiratory/diabetic disabilities andneurocognitive disability 
both independently render the Veteran so helpless as to be in need of regular aid 
and attendance, he is entitled to a separate award of SMC (1). Because there is no 
rating requirement, both entitlements date back to the date of claim for service 
connection for a neurocognitive disability and diabetes which gave rise to the SMC 
claim-February 12,2018. 

2. Entitlement to SMC (0) 

SMC (0) is warranted if a veteran, as the result of service-connected disabilities, 
has suffered disability under conditions that would entitle such veteran to two or 
more of the rates provided in one or more of subsections (1) through (n), no 
condition being considered twice in the determination. 38 U.S.C. § 1114 (0); 38 
C.F.R. § 3.350 (e). 

5 

Alex Graham
Highlight

Alex Graham
Callout
Akles v Derwinski



IN THE APPEAL OF 
 

SS 4  
Docket No. 211029-195152 

Advanced on the Docket 

As the Veteran now has two SMC (1) awards from February 12,2018, entitlement 
to SMC (0) from February 12,2018, is warranted. 

3. Entitlement to SMC (r) 

The Board now turns to whether the Veteran is entitled to additional compensation 
based on 38 U. S.C. § 1114 (r) from February 12,2018. There are two parts to 
subsection (r): (1) special aid and attendance and (2) a higher level of special aid 
and attendance. 38 U.S.C. § 1114 (r); 38 C.F.R. §§ 3.350 (h), 3.352. 

SMC (1) provides aid and attendance compensation; however, SMC (r) provides for 
a higher level of benefit called "special aid and attendance" in certain 
circumstances. A veteran receiving the maximum rate under SMC (0), who needs 
regular aid and attendance or a higher level of care, is entitled to an additional 
allowance during periods they are not hospitalized at the United States 
Government's expense. 38 U.S.C. § 1114 (r)(1)-(2); 38 C.F.R. § 3.350 (h)(I). 

To be awarded SMC (r)(l), the Veteran must be entitled to SMC (0), the maximum 
rate for SMC (P), or at the intermediate rate authorized between the SMC(n) 
and SMC (0) rates and the rate under SMC(k), i.e., (n)1/2+(k). 

For SMC (r)(I), the Veteran must also require regular aid and attendance. See 38 
U.S.C. § 1114 (r); 38 C.F.R. § 3.350 (h), 3.352. The regular or higher-level aid and 
attendance allowance are payable regardless of if the need for regular aid and 
attendance or a higher level of care was a partial basis for entitlement to the 
maximum rate under 38 U.S.C. § 1114, subsections (0) or (P), or was based on an 
independent factual determination. See 38 U.S.C. § 1114 (r); 38 C.F.R. § 3.350 (h), 
3.352. 

The Veteran is entitled to SMC (0) based on the now assigned SMC (1) aid and 
attendance for his respiratory/diabetic disabilities distinct from the SMC (1) based 
on his neurocognitive disability. These disabilities are separate and distinct. From 
February 12, 2018, both disabilities independentlyrender him unable to engage in 
activities of daily living without the assistance of another. 
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Therefore, the Board finds that entitlement to SMC (r)(I) is warranted. 38 C.F.R. § 
3.350 (h)(I). In this regard, the Veteran has been granted SMC (1) for two distinct 
sets of symptoms from his service-connected disabilities that independently render 
him in need of regular aid and attendance from February 12, 2018. Additionally, he 
is now assigned the maximum rate authorized under subsection ( 0 ). 38 U. s. c. § 
1114 (0); 38 C.F.R. § 3.350 (f). With these two pre-requisites met, entitlement 
to SMC (r)(I) is warranted from February 12,2018. 

A higher rate of aid and attendance benefits is awarded if the veteran, in addition to 
such need for regular aid and attendance, needs a "higher level of care." 3 8 U. s. C. 
§ 1114 (r)(2). The need for a "higher level of care" means that the veteran requires 
a licensed healthcare professional or someone under the regular supervision of a 
licensed healthcare professional to provide daily personal healthcare services in 
their home. 38 C.F.R. § 3.352 (b )(2). Personal healthcare services include but are 
not limited to physical therapy, administration of injections, placement of 
indwelling catheters, the changing of sterile dressings, or other functions that 
require professional healthcare training or the regular supervision of a trained 
healthcare professional to perform. A licensed healthcare professional includes, but 
is not limited to, a licensed or registered doctor, nurse, practical nurse, or physical 
therapist. Id. 

The record does not show that the Veteran needs personal healthcare services 
provided daily in his home by a person licensed to provide such services or who 
provides such services under the regular supervision of a licensed healthcare 
professional to warrant increased SMC (r)(2) based on the need for a higher-level 
of aid and attendance. 

As such, the Board finds that the Veteran is entitled to SMC (r)(I) based on the 
special need for aid and attendance of another, but not a higher level of care. 38 
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L.M. BARNARD 
Veterans Law Judge 
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Board of Veterans , Appeals 

Attorney for the Board A. Carroll, Counsel 
The Board:s- decision in this case is binding OT1~)J lvith respect to the ins-tant Inatter 
decided. This decision is not precedential and does not establish VA policies or 

intel]Jretatiol1s (?tgeneral applicability. 38 C.FR. § 20.1303. 
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